HENRY W. EDGERTON
If a driver employed by a milk corporation sells watered milk in violation of a statute, either on his own initiative or on the order of the manager, the board of directors or the stockholders, may the corporation be convicted? If the manager of a coal corporation, either on his own initiative or on the order of the board of directors or the stockholders, combines with other concerns in unlawful restraint of trade, may the corporation be convicted? If guards in the pay of a mining corporation, either on their own initiative or on the order of the manager, the board of directors or the stockholders, direct a murderous gun-fire at a village in which striking employees live, in order to suppress the strike, may the corporation be convicted of murder?
It is submitted that the corporation should be criminally responsible in all the cases put. A corporation should be considered capable of any crime, and guilty of any crime if the human persons who commit the crime act in the course of their employment so as to make the corporation responsible in tort. The courts, if they have not fully reached this position, are approaching it. In the past 75 years they have progressed from very narrow views to or toward very broad views of corporate criminal responsibility. I But it is not yet clear that corporations can commit all crimes; on the contrary, it is constantly assumed that they cannot; and it is not at all clear what human action is necessary to the commission of corporate crime.
THE AUTHORITIES
It used to be laid down that a corporation could not commit crime. 2 Later, it was held that, though it might be criminally responsible for non-feasance, such as failure to repair roads or bridges, 3 it could not be for misfeasance; " though an exception was made of nuisance.0 But soon after the middle of the last 'Two law review articles published in recent years have agreed in opposing the modern tendency toward broad responsibility. Canfield, Corporate Responsibility for Crime (1914) [ 827 ] century, the general notion that criminal misfeasance by a corporation is impossible practically disappeared. It has long been settled in most jurisdictions that corporations are capable of committing crimes in which the mental element is inconspicuous, or, as it is sometimes expressed, "the criminal intent is immaterial"; such as dealing in adulterated articles in violation of a statute. 8 An intent to do the act which is prohibited may be attributed to a corporation. 7 But several vestiges of the old tradition survive. First, if the crime involves "mens rea," in the sense that the mental element in the crime is conspicuous, the early Victorian tradition that a corporation cannot commit it 8 has persisted, in some courts, into modern times., As Judge Hough has pointed out, this proposition regarding "mens rea" has usually been laid down by way of dictum; 10 and most courts have advanced to the position that a corporation may be guilty of various forms of "mens rea." 11 6 Commonwealth v. Graustein & Co., 209 Mass. 38, 95 N. E. 97 (1911) ; Pearks, Gunston & Tee, Ltd. v. Ward [1902] Co. v. Commonwealth, 172 Mass. 294, 297, 52 N. E. 445, 446 (1899) (criminal contempt; "There is no more difficulty in imputing to a corporation a specific intent in criminal proceedings than in civil"); Second, the tradition that some particular crimes or classes of crimes cannot be committed by a corporation -12 has survived, though in attenuated forms. A federal court said in 1898: "Of course, there are certain crimes of which a corporation cannot be guilty; as, for instance, bigamy, perjury, rape, murder, and other offenses, which will readily suggest themselves to the mind." 3 The United States Supreme Court said in 1909: "It is true that there are some crimes, which in their nature, cannot be committed by corporations." 14 In the same year the New York Court of Appeals said: "Of course, it has been fully recognized that there are many crimes so involving personal, malicious intent and acts ultra vires that a corporation manifestly could not commit them." 25 While the statements just quoted, and most similar statements, are dicta, there are decisions to the effect that a corporation cannot be guilty of homicide.' There are, on the other hand, modern decisions that a corporation may be convicted of unlawfully causing a death, 17 or manslaughter, 13 or larceny. 9 Third, it has often been asserted that a corporation cannot be guilty of a crime which is ultra vires; 2 but the contrary has been held. The rule has survived into modern times in a few states; 23 but it is now very generally held that such words include corporations, and that criminal statutes employing such words are accordingly applicable to corporations unless a contrary intent appears. 24 Sometimes general construction statutes aid in reaching this conclusion. 2 If, as in the case of "felonies," the only punishment available for a given crime is one which cannot be inflicted upon a corporation-specifically, death or imprisonment-it is generally laid down that the corporation cannot be convicted or indicted.', But it appears that the corporation may commit the crime; for an individual may be convicted of aiding and abetting the corporation to commit it, or conspiring with the corporation to commit'it, though there is no way of punishing the corporation. " And the corporation itself may be convicted of a crime for which the punishment provided is fine or imprisonment, 28 or even fine and imprisonment, 29 though it is evidently impossible to enforce the provision for imprisonment. The whole difficulty may be readily removed by a statute which makes it clear that, whatever the crime, -when the defendant is a corporation a fine may be imposed. 3 ' The question in what relation the human criminals must stand to the corporation in order that their crime shall be its crime has received little attention. The question is often altogether ignored in cases in which it would seem to be directly involved. A conspicuous example of this tendency is Grant Bros. Construction Co. v. United States, - in which a jury, instructed to decide whether "the company" knew that the statute was being violated, apparently received very little light from the court upon the question whose knowledge would be "the company's" knowledge for this purpose.
It is clearly not necessary that either stockholders or directors in meeting authorize or approve the criminal act; if this were required, there would be few corporate crimes, as the desired result can always be brought about without formal action. Informal authority, as by silent acquiescence in similar crimes, is clearly enough.zi Few courts, if any, have thought it necessary that the stockholders be in any way involved. It is sometimes assumed that the directors must be. , Sometimes it is assumed that either the stockholders or the directors must be. 3 3 It has been suggested that in regard to crimes in which a "criminal mind" is essential, the corporation should be identified with its "governing officers." -But in many cases the action of an agent or servant of the company, In imposing criminal responsibility the law should look "rather to the corporation at -whose instance and for whose benefit the wrong is perpetrated, than to the individual directors by whose order the wrong was done." State v. Morris R. R., supra note 5, at 309.
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In American Socialist Soc. v. United States, smpra note 11, at 214, the jury was charged not to convict the corporation unless they found that the men -who acted "were authorized by the board of directors or the membership of the corporation to obstruct the recruiting or enlistment service."
In in the course of his employment, is treated as making the corporation guilty37
The statement of the Attorney General of Rhode Island in 1908,38 that "The tendency of the present time is to hold corporations responsible, criminally as well as civilly, for all acts committed by their agents, having any relation to the business of the corporation" (i.e., to that part of its business which is entrusted to those agents) is clearly true today.
REASONS FOR RESPONSIBILITY
The reasons for imposing upon corporations criminal responsibility for their agents' acts are the same reasons which justify treating the same acts as criminal in the individual actors. Whatever social purpose (if any) tends to be served by punishing or threatening to punish the individual who does a given act, tends also to be served by punishing or threatening to punish the corporation in the course of whose business he does it. The argument against corporate criminal responsibility, that the corporation cannot itself be "guilty" and therefore -should not be punished, rests on the tacit assumption that the aim of criminal law is retributive or retaliative, which is to say vindictive or vengeful; consists, in other words, in the pleasure which some persons derive from the infliction of pain upon those whom they conceive to deserve it. Corporate irresponsibility is a survival from a time when that was more broadly and clearly true than it is today. No doubt most of us occasionally experience this sadistic sort of impulse, and no doubt it still underlies much of our criminal law. It is gratified in many instances rather 37 Overland Cotton Mill Co. v. People, 32 Colo. 263, 75 Pac. 924 (1904) (employing child labor; the agent had been forbidden to commit the crime). These cases cannot be explained away on the ground, suggested in State v. Baltimore & Ohio R. R., supra note 24, at 387, that the criminal act of the agent was one "which from its nature must have been approved by the corporation, such as the erection of a depot in a public road."
38 State v. Eastern Coal Co., supra note 11, at 267, 70 Atl. at 7.
by the punishment of the individual criminal than of the corporation for which he acts. But we are coming to accept the idea that the infliction of harm is not in itself a good; that the only decent purpose of criminal law, as of any law, is to accomplish something useful to man. As the gratification of the primitive capacity for delight in suffering cultivates a tendency to inflict it, enjoyment by others of the criminal's pain is not an unmixed benefit to man; and it appears to be the only benefit which can commonly result from imposing criminal penalties upon an individual, and cannot commonly result from imposing them also upon the corporation for which he acts. As the criminal responsibility of corporations, when it exists, is not exclusive or alternative, but cumulative, with the responsibility of the individual crininalsf there is no competition between the two responsibilities and the question which is commonly the more effective in preventing corporate business from being conducted in criminal ways is unimportant. The chief civilized purpose of criminal law is deterrence-the prevention of acts which are conceived to injure one social interest or another. The question is not whose mind is "guilty," but whose responsibility will serve this deterrent purpose (without disproportionate sacrifice of other social interests).
It seems evident that this purpose is further served if corporate criminal responsibility is added to the criminal responsibility of the corporation's representatives. If the corporation itself is immune, it often stands to gain rather than to lose by the commission of crime in its business, and directors, stockholders and agents, from loyalty to it or in the hope of bettering their own position in it or tliough it, may take a chance of personal responsibility for the sake of corporate advantage.
On the other hand, if the proposed crime involves a prospect of loss, by fine, to the corporation, and consequent injury to the actor's position with it or investment in it, this prospect added to the chance of personal responsibility may deter him. In sustaining the conviction of a railroad corporation for rebating, the Supreme Court has said: "It is a part of the public history of the times that statutes against rebates could not be effectually enforced so long as individuals only were subject to punishment for violation of the law, when the giving of rebates or concessions enured to the benefit of the corporations of which the individuals were but the instruments. This situation, developed in more than one report of the Interstate Commerce Commission, was no doubt influen- It may be suggested with force that people object quite as strongly to direct as to indirect injury to themselves, and quite as strongly to deprivation of life or liberty as to the economic loss which is all that can reach them through the punishment of a corporation. But, in many cases, economic loss is all that can fall upon the individual actor, though he be prosecuted personally, since the only punishment provided for great numbers of offenses is a fine; and with a little zeal on the part of prosecuting officers, the likelihood of the theoretically available punishment (if any) being actually inflicted may be made so much greater in the case of the corporation as to constitute not only an appreciable and additional deterrent, but in many instances a stronger one than the direct penalty to which the individual is exposed.
There are several reasons for this potentially greater likelihood. In the first place, it may on occasion, be clear enough that some individuals have committed a crime for corporate purposes, and yet not clear who those individuals are. It is moreover relatively difficult to apprehend and prosecute a number, particularly a large number, of individuals, even if their identity is known; the corporation is always readily available. And the individuals may be financially so irresponsible as to have nothing to fear from a fine, 41 while the assets of the corporation may be abundant. Finally, juries-as has long been notorious in civil cases-are not so reluctant to find corporations guilty as to find individuals guilty. The Nearing case 4 2 illustrates this in the criminal field. Scott Nearing and the American Socialist Society were jointly indicted for wilfully obstructing the recruiting or enlistment service of the United States. The alleged means of obstruction was the publication of a book or pamphlet called "The Great Madness." The jury was instructed to acquit the corporation unless it found that the individuals who acted were authorized by the board of directors or by the membership of the corporation to obstruct the recruiting or enlistment service. There was no direct evidence that the members of the corporation, or its board of directors, or even its publication committee, authorized the publication. The only evidence against the corporation seems to have been that certain of its officers authorized the publication, that Nearing was paid with corporate funds, and that it was reported at a corporate meeting that two pamphlets by Nearing had been published. On the other hand, it was not disputed that the book was written by Nearing. Yet the jury "acquitted Nearing and convicted the corporation; and this result was sustained on appeal. As the district court observed:
"In indictments for crime, where human beings are jointly tried with corporations, the human interest naturally centers around the living individual. During a trial the corporation is a sort of abstraction, and seems rather a secondary figure. The human being may lose his liberty if convicted, while the worst that can happen to the corporation is the imposition of a fine. When, therefore, the jury rendered its verdict, the first impression was one of inconsistency and compromise." 3
Corporate criminal responsibility tends to prevent crime not only by influencing the corporation's representatives of all degrees to abstain from conducting its business in unlawful ways, but also by influencing those of higher or more remote degree to restrain subordinates. Stockholders who know nothing about the business of a corporation incur no personal responsibility if it is in fact conducted in a criminal way. A stockholder may examine the corporation's books; a stockholder may restrain the corporation by injunction, if necessary, from doing a criminal act; but as criminal acts, which impose no responsibility upon him, may be very profitable to it, the law offers him little inducement-if the corporation also is immune-to prevent crime by the exercise of his powers of investigation and restraint. So far as it makes the corporation criminally responsible, the law supplies the stockholder with a strong motive for seeing that its business is lawfully conducted. Similarly, directors, managers and superior agents are necessarily more inclined to encourage or ignore criminality on the part of their subordinates, when the subordinates alone are subject to punishment, than when their crimes involve a risk of injury to the corporation, and through it to the directors and managers themselves.
Why should a distinction be made between the criminal and the civil responsibility of a corporation for the acts of its agents? The simple and orderly course would seem to be to make no distinction; the burden of proof may be said to rest, logically, upon the proponents of a distinction, though we are so accustomed to the idea of some distinction that the proposal to complete its 43 United States v. Nearing, supra note 11, at 888. abolition carries the practical burden which always rests upon the proponents of change. What differences are there between crimes and torts which require or justify a narrower corporate responsibility for crimes than for torts? It is said that crimes are injuries to the state, the public, or society, while torts are injuries to individuals. But many crimes are torts and many torts crimes. Nothing 'can injure society, or the public, without injuring a greater or less number and proportion of individuals. The same thing is true of the "state"; which means either the government or the society that is governed. Since governments consist of human beings and exist to serve human purposes, an injury to the government is an injury to the individuals by or for whom it is conducted. It is true, of course, that an act may injure the government, in the sense of the minority by or for whom it is conducted, and yet be harmless or beneficial to society, in the sense of the majority; but this does not militate against the proposition that it is impossible to injure either society or the government without injuring individuals. Conversely, an injury to individuals is not often made a tort unless it is felt to have a tendency to injure society. Not only murder, rape and arson, but restraint of trade and the sale of adulterated milk, injure society because they injure individuals; and exactly the same is true of personal injuries, deceit, defamation, malicious prosecution and unfair trade. The supposed difference in nature between crimes and torts is a difference in emphasis or point of view on the one hand, and in procedure on the other. 44 But even if it were true that crimes injure only society and torts only individuals, would it follow, or even tend to follow, that the criminal responsibility of corporations should be narrower than their civil responsibility? Do the interests of society deserve less protection than the interests of individuals?
THE INNOCENT STOCKHOLDER
It is true, of course, that the influence which a small stockholder in a large corporation is capable of exerting is commonly infinitesimal. It is also true that in many and perhaps most instances, crimes, the commission of which cannot be prevented by the prospect of personal responsibility, will not be prevented by the prospect of corporate responsibility. But corporate re-44,, ... the real distinction between a tort and a crime is to be sought for, not in a difference between their tendencies, but in the difference between the methods by which the remedy for the wrong is pursued." 16 C. J. 55. "An offense which is pursued at the discretion of the injured party or his representative is a Civil Injury. An offense which is pursued by the Sovereign or by the subordinates of the Sovereign, is a Crime." 1 AUSTIN, JURISPRUDENCE (3d ed. 1869) Lect. 17, quoted in 16 C. J. 55 from 1 CooLEY, ToRTs (3d ed. 1906) *96. sponsibility inevitably tends to supply an additional deterrent, and this additional deterrent cannot fail to be effective in a substantial number of instances. It should accordingly be imposed unless its imposition will do harm as serious as the good which it is clearly capable of accomplishing. The only serious harm which it can do, consists in the injury to those really innocent stockholders who have nothing to do with the crime and no real opportunity of preventing it. This injury is regrettable; but it is the same sort of injury which results to the same innocent stockholders from imposing tort, or contract, or workmen's compensation responsibility on the corporation. Equally in the criminal case and in the other cases, the balance of advantage seems to require subordinating their interest to the general interest. However "innocent" the owners of the corporate enterprise may be, the general interest requires that the burden of torts 4 and industrial accidents should fall upon them rather than upon the casual victim, and it requires, similarly, that corporate representatives be deterred, so far as corporate responsibility can deter them, from conducting the business in criminal ways. It is true that the conspicuous social interest involved is not identical in the two cases; that it consists in compensation in the one case, and prevention in the other; but the social interest in prevention is quite as great as the social interest in compensation, and therefore quite as capable of outweighing the private interest of individual stockholders.
MNoreover, the difference betveen the social interests involved in the two cases is hardly so marked as the traditional way of looking at them assumes; for tort responsibility serves at least a secondary purpose of deterrence, and it is arguable that criminal responsibility in the form of a fine may often serve a secondary purpose of compensation. 46 .e, not vengeance, but economic reparation to society for the injury which the crime is conceived to have inflicted upon it. As the New York Court of Appeals has put it, " . . . the duty to make reparation to the state for the wrongs of one's servants when the reparation does not go beyond the payment of a moderate fine, is a reasonable regulation of the right to do business by proxy." People v. Sheffield Farms Co., mipra It is sometimes assumed that a crime cannot be a corporate act unless it is authorized or ratified by the directors or the stockholders. A minor objection to this view is that such action, even if it has occurred, may be very difficult to prove; it is not likely to be set out in the minutes41 But it might as well be argued that, as neither directors nor stockholders can legally authorize the commission of a crime, a crime can never be a corporate act; which is as much as to say that all crime, corporate and non-corporate, is impossible, since no one can commit crime legally. The machinery for the commission of corporate crime, as of any crime, is necessarily extra-legal. If A has entered into an intra vires contract in the name of a corporation, the directors could lawfully authorize him to do so, and the question of its responsibility is the question of his authorization. But if A has committed either a crime or a tort in the course of the corporation's business, no one could lawfully authorize him to do so, and the question of the corporation's responsibility is the broad question of policy; will the general interest be served, on the whole, by imposing it? Analogies based upon the machinery by which legal acts may be legally authorized are scarcely material. If A has committed a tort in the course of the corporation's business, there is clearly no necessity that directors or stockholders shall have authorized the commission of the particular tort, or of a class of torts to which it belongs, or of torts in general, in order to make the corporation responsible; an authority to A to do a part of the corporation's work incidentally to which the tort was done, is enough to make it responsible. If in the doing of the same work A commits a crime, his want of authorization is no greater and the reasons of policy for holding the corporation are no less.
In the language of the United States Supreme Court, "We see no valid objection in law, and every reason in public policy, why the corporation, which profits by the transaction, and can only act through its agents and offinote 35, at 32, 121 N. E. at 477. The conduct of enterprises leads occasionally to crimes as inevitably, though not so frequently, as to torts or industrial accidents. Some of the resulting social burden may well be imposed upon the concern, and so ultimately upon the individuals, who carry on and profit from the business. The business which has injured society may well confer a benefit upon society through the payment of a fine. The i5isk of loss may appropriately fall where the chance of profit lies. That the notion of economic reparation for crime is unconventional is not all that can be said against it; such reparation may be inadequate and is necessarily inaccurate. But this is equally true of compensation to individuals for many torts, such as defamation or personal injuries. It does not follow that it is not worth while for the law to attempt compensation.
47Cf. Limpus v. Gen. Omnibus Co., 1 H. & C. 526 (Ex. Ch. 1862); State v. Baltimore & Ohio R. R., supra note 24. cers, shall be held punishable by -fine because of the knowledge and intent of its agents.
. ." 8 If the business in which the crime is committed is ultra vires, it is reasonable to hold that neither the business nor anything in furtherance of it is done by the corporation unless the stockholders have authorized or acquiesced in the business; but if they have, its ultra vires character furnishes no logical reason for relieving the corporation from responsibility for the crime. Its ultra vires character then means no more than that the corporation was not authorized by the state to commit the crime; but, obviously, no one is authorized by the state to commit any crime. The courts have had to abandon at various points the old notion that ultra vires action is impossible. Ultra vires torts and ultra vires transfers of property create rights and liabilities. There is no reason for a distinction in this respect between torts and crimes.
The consequences of criminal responsibility, in the case of a corporation, are neither different in kind from the consequences of civil responsibility, nor necessarily greater in degree. The contrary notion results from confusing the corporation's situation with that of an individual. In the case of an individual, while tort responsibility commonly involves no burden but an economic one, many sorts of criminal responsibility may involve his liberty, and some may involve his life. Even if the sentence is a fine, he may in many jurisdictions be committed until it is paid.49 Furthermore, he is more likely to suffer opprobrium from a criminal prosecution than from a civil one; and in the case of some crimes, the odium which results from conviction, or even prosecution, is great. These may be good reasons for refusing to make the individual's criminal responsibility for his agents' acts as broad as his civil responsibility. But such distinctions are nearly or quite irrelevant when the defendant is a corporation. A corporation's conviction of crime, no matter what crime, can neither hang any one nor deprive any one of a day's liberty. Neither can it, normally, injure any one's reputation; certainly it can seldom affect the reputations of those persons connected with the corporation who are unconnected with the crime. The consequences of a corporation's criminal responsibility as of its civil responsibility are purely economic. This is true even if the corporation, in addition to being fined, is deprived of its charter, or suffers a loss of popularity and patronage. To the really innocent stockholder it is quite immaterial whether his corporation is found guilty of a crime, a tort, or a breach of contract; in each case he stands to suffer a money loss, and a money loss only.
CORPORATE "GUILT"
It is said that crime involves guilt, that guilt is personal, and that there should therefore be no vicarious criminal responsibility; that a corporation cannot itself have a "guilty mind," and should not be criminally responsible for the conduct of others, whatever their relation to it. This argument involves a number of very doubtful premises, besides the premise that the purpose of criminal law is the vindictive one of punishing the "guilty." It assumes, in the first place, that the corporation's representatives are "others" than the corporation as clearly and completely as a human principal and his agent are distinct beings. Without undertaking to contribute to the debate over the real or fictitious character of the corporate entity, it may be suggested that this assumption is not wholly true on the basis of either the reality theory or the fiction theory. So far as the separate corporate entity is a fiction, and the corporation is in fact nothing but its stockholders, it follows at once that the acts and thoughts of the directors and agents are not strictly those of the corporation, but also that the acts and thoughts of the stockholders (which relate to its business) are strictly those of the corporation. On the other hand, so far as the separate entity is a reality, it would seem to follow that what stockholders, directors, officers, agents, or servants of the corporation do, in the course of their employment, is actually done by it. A human being may speak words or make motions himself, or he may employ an agent who does so for his purposes; there is, then, a clear distinction of fact between his action and his agent's. But a corporation, if it is an entity distinct from its stockholders, can neither move nor speak except in and by entities other than itself; and there is, therefore, no distinction at all between its speech or motion and that of its representatives in the course of its business. Though qui facit per aliumfacit per se, as applied to a human principal, is a pure fiction, it does not follow that it is fictitious to say that the acts of corporate representatives are the acts of the corporation. The alternative, if the corporation is a reality, is to say that it exists but cannot act; and if it is admitted to exist, it is hard to imagine a reason for denying that it can act.
The tradition that the physical movements of a corporation's representatives may, but their mental states may not, be attributed to it for criminal purposes, 5 0 seems as inept as it is per-50" ,,public policy certainly does not demand that a person or association should be punished by the State, through criminal proceedings, on account of a wrong committed by another. This would be contrary to sistent. There is no occasion for such a distinction between the various parts of the human animal; if what his hands do may properly be attributed to the corporation for which he acts, what his brains do may be attributed to it with equal propriety. 51 This obsolescent distinction is parallel to the obsolete one to the effect that a corporation, having no mouth to speak with, could not contract orally, but only by deed. The law came to recognize that corporations are as well (or ill) equipped with mouths as with hands; it is coming to recognize that they are as well equipped with brains as with either. In the same sense and to the same extent that they can talk and strike, they can desire and plan.
It is sometimes assumed that there are limits of some less definite sort to vicarious action, and that this precludes the commission of some crimes, like murder, bigamy, rape -and perjury, by corporations. Why murder is commonly included in this category is not apparent, as it is notorious that a human being may commit murder without himself handling the weapon. Moreover, any distinction between acts which can, and acts which cannot, be done vicariously is illogical; logically, everything or nothing can be done vicariously. A may fire the gun which kills X, and A may swear falsely. B may be emotionally, physically and geographically incapable of firing the gun; but if he procures A to fire it (to kill X), B is guilty of murder. If B procures A to swear falsely, there is no good reason why B should not be deemed guilty of perjury. There is no logic, there is only habit, in saying that B strikes the blow which A strikes at his instigation, but that he does not take and violate the oath which A takes and violates at his instigation. The proposition about the blow is true only in a figurative sense, and in the further sense that it is useful to hold B responsible for A's blow. The figure and the responsibility would be just as appropriate the natural sense of justice. Hence it is held that where the commission of a crime involves the intention of the offender, this intention cannot be imputed by means of a fiction; actual intention is required.
"It follows, therefore, that a corporation cannot be charged criminally with a crime involving malice, or the intention of the offender. Even though the corporators themselves should unanimously join, with malice aforethought, in committing a crime as a corporate act, yet the malice would be that of the several members of the company, and not actually one malicious intention of the whole." 2 Momwnrz, op. cit. upra note 45, at § 732. But where "the crime consists of the act alone, without regard to the intention with which it was committed . . . there is no difficulty in attributing an offense of this character to a corporation, since it may be committed entirely through the company's agents." Ibid. § 733.
t . corporations are not properly indictable for crimes involving a criminal state of mind." Canfield, op. cit. supra note 1, at 480.
51 Cf. supra note 11. 52 The courts have held that rape is not too personal to be committed vicariously, and that it may accordingly be so committed by persons who in the case of the oath. If it has not been customary to call B's offense perjury, but subornation of perjury, this is an accident which has no basis in the nature of things. While corporations are not apt to commit rape, there is no inherent difficulty about it. So the practice of law is felt to be so personal that corporations should not engage in it; 53 yet the possibility of their doing so is necessarily recognized by the very statutes and decisions which condemn it. It is submitted that there is no crime which corporations should be regarded as incapable of committing, unless one created by a statute which is clearly aimed at human beings only.
Moreover, the assumption that crime involves "guilt" is quite erroneous. The proposition "guilt is personal," and the argument against vicarious responsibility which is based upon it, evidently contemplate "guilt" in some moral sense; but the presence or absence of guilt in any such sense is generally or always immaterial to the question of an individual's criminal responsibility. It is familiar that great numbers of statutory crimes involve no mental element more evil than the intent to do the act which the statute prohibits; and ignorance of the prohibition is, of course, no defense. It is also true, if somewhat less familiar, that the actor may be responsible though he did not know, and had no means of knowing, that the act he committed and the act which the statute prohibited were in fact the same.51 Thus, a man may be guilty of adultery though he does not know that the woman with whom he has intercourse is married; " of selling 51 or transporting 5 7 intoxicating liquor, though he does not know that the liquor is intoxicating; of knowingly depositing obscene matter in the mails, though in his opinion the matter he deposits is not obscene. 53 Courts have even permitted entirely "guiltless" human principals or superiors to be convicted of var-ous statutory crimes," 9 and some common-law crimes.c9 But it is said that, while most statutory crimes and some common-law crimes may properly be attributed to a corporation, because they involve no "guilty mind," most common-law and some statutory crimes involve a guilty mind or "mens rea." This is true only in a technical or figurative sense. These familiar words undoubtedly have a strong moral connotation, but it is a connotation at variance with the facts. There is probably no crime which has as one of its necessary elements either hate, or envy, or ill-wfl, or selfishness, or sense of wrong-doing, or contempt for law, or any generally harmful or generally reprobated ("immoral") mental characteristic.
The 1329) involved an indictment of individuals, the proprietors of a newspaper, for a libel published in the paper. There was no evidence that the men knew anything about the libel Lord Tenterden, C. J., charging the jury, at 437: "a proprietor of a newspaper who is not shown to take, or who can show that he tooll: no part in the publication of the newspaper, and of the libel in question," is criminally responsible. "But it is said that this is a different principle from that which prevails in all other criminal casces; but this does not appear to me to be so; the rule seems to me to be conformable to principle, and to common sense; surely a person who derives profit from, and who furnishes means for carrying on the concern, and entrust the conduct of the publication to one whom he selects, and in whom he confides, may be said to cause to be published what actually appoar , and ought to be answerable, although you cannot show that he vas individually concerned in the particular publication. It would be exceddingly dangerous to hold otherwise, for then an irresponsible person might be put forward, and the person really producing the publication and without whom it could not be published, might remain behind and escape altogether."
See also Queen v. Stephens, L. R. 1 Q. B. 702 (1866) (public nuisance, committed by defendant's workmen contrary to his orders, but in apparent scope of employment).
62 Speaking of the phrase "non est reus, nisi mens sit rca," Sir James Stephen, J., said, in Queen v. Tolson, 23 Q. B. D. 163, 135, 186 (1839): "Though this phrase is in common use, I think it most unfortunate, and not only likely to mislead, but actually misleading, on the following grounds. It naturally suggests that, apart from all particular definitions of crimes, such a thing exists as a 'mens rea,' or 'guilty mind,' which is always expressly or by implication involved in every definition. This is obviously not the case, for the mental elements of different crimes differ widely... doubt "guilt" in a non-technical sense is frequently present when crimes are committed, but any crime may be and many crimes frequently are committed without it; it is no more necessary to the crime that it be accompanied by such guilt than it is necessary to such guilt that it be accompanied by the crime. Larceny and murder, for example, involve various forms of "mens rea"; but if one steals at great inconvenience and risk to himself, and in obedience to a categorical imperative, to feed a starving child, he commits larceny, and if a physician purposely ends the suffering of an incurable patient who is anxious to die, he commits murder.
To an unlegal mind it suggests that by the law of England no act is a crime which is done from laudable motives, in other words, that immorality is essential to crime." "The truth is that the maxim about 'mens rea' means no more than that the definition of all or nearly all crimes contains not only an outward and visible element, but a mental element, varying according to the different nature of different crimes. . . . 2 STEPHEN, HISTORY OF CRIiMxiNAL LAW (1883) 95.
